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COMMENTS OF XO TENNESSEE, INC.
REGARDING THE FCC’S MARCH 23, 2001 PUBLIC NOTICE

At the request of the Hearing Officer, XO Tennessee, Inc. (“X0O”) submits the following
comments concerning the FCC’s recent pronouncement' describing how the federal agency
intends to review Section 271 applications submitted by BOCs such as Bellsouth
Telecommunications, Inc. (“BellSouth”). As the FCC explained, this latest “Public Notice” is
intended to serve as a “single, current reference for the procedural requirements and policies
relating to the Commission’s processing of section 271 applications.”

»2 in this 271 review

XO submits that the TRA cannot fulfill its “critical statutory role
process unless the agency adopts procedural and substantive requirements that are consistent
with the FCC’s guidelines described in the Public Notice..

First, the TRA should recognize the significance of this state proceeding in relation to the

overall application process. Because of the limited time and resources available to the FCC, the

federal agency has stated it will rely heavily on the findings of state commissions, especially in

! Updated Filing Requirement of Bell Operating Company Applications Under Section 271 of the

Communications Act, DA 01-734 (March 23, 2001) hereafter referred to as the “Public Notice.”

2 Public Notice, at 8.
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those cases where the state has conducted a “rigorous investigation” of the Bell carrier’s
application and provided the FCC with a “detailed record” to support the state’s findings and
conclusions. The Public Notice explains (at 8):

State commissions have a critical statutory role in the section 271
authorization process. We encourage state commissions to become
actively involved in validating and reconciling data, overseeing
third-party testing of operations support systems, developing
clearly-defined performance measures and standards, and
implementing performance assurance measures that strongly
encourage post-entry compliance. Indeed, given our 90-day
statutory deadline, this Commission looks to state commissions to
resolve factual disputes wherever possible. As indicated in prior
section 271 orders, this Commission will accord more weight to
state commission evaluations where the state has conducted a
rigorous investigation of the BOC’s compliance with the statutory
requirements through an open, collaborative state process that
allows full participation by all interested parties, and has supported
its evaluation with a detailed record.

To help the state commissions create the kind of “detailed record” that the federal agency
needs, the Public notice “encourage[s] the BOC and interested third parties to ensure that factual
disputes are brought before and addressed by the relevant state commissions prior to submitting
[the BOC] application with this Commission.” Public Notice, at 5, emphasis added.

These factual findings, moreover, must be state specific. The FCC wrote that the BOC
applicant “must make state-specific evidentiary showings and separately identify each state’s
relevant performance data.” Public Notice, at 5. In other words, performance data gathered
from one state would not be “relevant” to an application from another state.

More than once, the Public notice emphasizes the importance of state-specific
performance data based on “actual commercial usage” evaluated according to the performance
measures which state regulators have found necessary and appropriate to promote competition in

that state.. After requiring each BOC to make a “state-specific evidentiary showing” and
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identify “each state’s relevant performance data,” the FCC repeated the importance of state-
specific performance data in evaluating a 271 application (Id., at 5-6.):

Simply put, we would find it most persuasive if, in its initial
application, a section 271 applicant relying on performance data:

1. provided sufficient performance data to supports its
contention that the statutory requirements are satisfied;

2. identified the facial disparities between the
applicant’s performance for itself and its performance for
competitors;

3. explained why those facial disparities are

anomalous, caused by forces beyond the applicant’s control (e.g.,
competitive LEC errors) or have no meaningful adverse impact on
a competitive LEC’s ability to obtain and serve customers; and

4. provided the underlying data, analysis, and
methodologies necessary to enable the explanations for
performance disparities, including, for example, carrier specific
carrier-to-carrier performance data.

We believe these steps should be readily apparent from our
previous orders, but we provide them in the interest of removing
doubt about what we would find most persuasive to show that it is
more likely than not that an applicant has satisfied the
requirements of section 271.

Finally, the FCC “stress[ed] again that, as originally filed, a section 271 application
should include all of the factual evidence on which the applicant asks the Commission to rely in
making its findings thereon.” Public Notice, at 5. This so-called complete-as-filed requirement
is necessary to avoid the pitfalls of trying to hit a moving target, a problem which plagued the
TRA during its year-long investigation of BellSouth’s earlier 271 application. Because of those
problems, the TRA itself adopted the complete-as-filed requirement in an order issued June 1,
1999. The agency said that when BellSouth chooses to refile its 271 applications, the carrier
should submit to the TRA “the filing that it will likely rely on before the FCC.” Order, at 16. It
is self-evident that unless BellSouth’s initial filing with the TRA includes “all of the factual

evidence” which BellSouth intends to submit to the FCC, the TRA cannot be expected to
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“resolve factual disputes” in the application, much less conduct a “rigorous investigation” of
BellSouth’s compliance.

“We expect that state commissions will make written factual findings and reach reasoned
legal conclusions,” concerning a BOC’s application, the FCC has stated. The only way for the
TRA to accomplish that goal and to participate meaningfully in the federal review process is for
the Authority to be as vigorous as the FCC in requiring full compliance with the federal
procedures and guidelines described in the Public Notice.

Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

By nN—"

Henry Walker (Ng. 000272)
414 Union Streef, Suite 1600
P.O. Box 198062

Nashville, Tennessee 37219
(615) 252-2363

Counsel for XO Tennessee, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on the 19™ day of July, 2001, a copy of the foregoing document was
served on the parties of record, via hand-delivery, overnight delivery or U.S. Mail, postage

prepaid, addressed as follows:

H. LaDon Baltimore, Esq.
Farrar & Bates

211 Seventh Ave. No., #320
Nashville, TN 37219-1823

Charles B. Welch, Esq.
Farris, Mathews, et al.
511 Union Street, #2400
Nashville, TN 37219

Jon E. Hastings, Esq.

Boult, Cummings, et al.
P.O. Box 198062
Nashville, TN 37219-8062

Guy Hicks, Esq.

BellSouth Telecommunications, Inc.
333 Commerce Street, #2101
Nashville, TN 37201-3300

Steven T. Brown

Director, State Regulatory Policy
Intermedia Communications
3625 Queen Palm Drive

Tampa, FL. 33619

Carolyn Tatum Roddy, Esq.
Sprint Communications

3100 Cumberland Circle, N0802
Atlanta, GA 30339

Guilford Thornton, Esq.
Stokes & Bartholomew
424 Church Street
Nashville, TN 37219

D. Billye Sanders, Esq.

Waller, Lansden, Dortch & Davis
511 Union Street, #2100
Nashville, TN 37219-1750
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Tim Phillips, Esq.

Attorney General’s Office

Consumer Advocate and Protection Division
P.O. Box 20207

Nashville, TN 37202

Jim Lamoureux, Esq.

AT&T Communications of the South
Central States

1200 Peachtree St., NE

Room 4060

Atlanta, GA 30309




